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IN THE INTEREST OF: L.B., A MINOR
APPEAL OF: CCCYS
No. 884 MDA 2017
Superior Court of Pennsylvania
December 27, 2017
Appeal from the Order Entered May 24, 2017 In the Court
of Common Pleas of Clinton County Juvenile Division at
No(s): CP-18-DP-0000009-2017
BEFORE: STABILE, MOULTON, and STRASSBURGER
[*] , JJ.
OPINION
MOULTON, J.
Clinton County Children and Youth Services ("CYS")
appeals from the order entered May 24, 2017 finding that
CYS cannot establish child abuse under the Child
Protective Services Law ("CPSL"), 23 Pa.C.S. §§ 6301 et
seq., based "on the actions committed by" A.A.R.
("Mother") while she was pregnant with L.B. ("Child"). We
conclude that a mother's use of illegal drugs while pregnant
may constitute child abuse under the CPSL if CYS
establishes that, by using the illegal drugs, the mother
intentionally, knowingly, or recklessly caused, or created a
reasonable likelihood of, bodily injury to a child after birth.
We therefore vacate the order and remand for further
proceedings.
The trial court summarized the relevant procedural and
factual history as follows:
On February 7, 2017, [CYS] filed an Application for
Emergency Protective Custody indicating that [Child] was
born [in] January [] 2017 at the Williamsport Hospital, that
Mother had tested positive for marijuana and suboxone and
that Mother on January 27, 2017 while pregnant had
completed a drug test and was positive for opiates,
benzodiazepines and marijuana. [CYS] also alleged that
[Child] was suffering from withdrawal symptoms and was
undergoing treatment at the Williamsport Hospital.
This Court issued an Order for Emergency Protective
Custody on February 7, 2017. On February 10, 2017, the
Honorable Michael F. Salisbury conducted a 72 hour
Shelter Care Hearing due to this Court's unavailability and
continued legal and physical custody of the child with

[CYS]. [CYS] timely filed a Dependency Petition on
February 13, 2017 alleging that the child was without
proper parental care or control and further alleged that the
child was a victim of child abuse as defined by 23 Pa.
C.S.A. § 6303. Specifically, [CYS] alleged and has
continued to argue that under Subsection 6303(b.1)(1) . . .
the parent, specifically Mother, caused bodily injury to the
child through a recent act or failure to act.[1] [CYS] alleged
in the Dependency Petition that the child had been in
Williamsport Hospital for a period of nineteen (19) days
suffering from drug dependence withdrawal due to the
substances Mother ingested while Mother was pregnant
with the child and that Mother tested positive for marijuana,
opiates and benzodiazepines at the time of the child's birth.
Mother had no prescription for any of these medications.
...
[T]his Court entered an Order finding the child dependent
on March 15, 2017, maintaining legal and physical custody
of the child with [CYS] and deferring a decision on the
issue whether the child was a victim of abuse until the
Dispositional Hearing which was agreed to by all of the
parties.
On March 16, 2017, this Court entered an Order directing
the Solicitor for [CYS], the attorney for Mother and the
attorney for Father to file an appropriate Memorandum of
Law on the issue of whether Mother may be found to have
committed abuse of this child as alleged by [CYS].
Mother's attorney and Father's attorney, along with [CYS's]
Solicitor filed said Memorandums of Law timely and at the
Dispositional Hearing on March 30, 2017, this Court
continued legal and physical custody of the child with
[CYS]. This Court also at the Dispositional Hearing
directed the Office of Court Administrator to schedule a
further hearing concerning the abuse issue as insufficient
time was allotted at that March 30, 2017 proceeding to
receive sufficient evidence to decide that issue. The Office
of Court Administrator scheduled the issue of abuse for an
extended hearing on May 26, 2017. Further, a Permanency
Review Hearing was also scheduled for May 26, 2017. The
Guardian Ad Litem filed a request for argument on April 4,
2017 regarding the issue of abuse, indicating that the
Guardian Ad Litem believed that it would be advantageous
for this Court and the parties for this Court to decide the
legal issue before receiving testimony and evidence at an
extended hearing. This Court scheduled argument for May
9, 2017.
Trial Court Opinion, 5/24/17, at 1-4 ("Rule 1925(a) Op.").
The trial court heard argument from all counsel and the
guardian ad litem on May 9, 2017 to determine whether

Mother had committed child abuse within the meaning of
section 6303(b.1) of the CPSL. On May 24, 2017, the trial
court filed an order finding that CYS "cannot establish child
abuse . . . on the actions committed by Mother while the
child was a fetus." Order, 5/23/17; see also Rule 1925(a)
Op. at 4 ("[T]he law does not provide for finding of abuse
due to actions taken by an individual upon a fetus."). On
May 25, 2017, CYS timely filed a notice of appeal.
On appeal, CYS raises the following issue for our review:
"Whether the Trial Court erred by finding that [CYS]
cannot establish child abuse in the matter of the actions
committed by Mother, reasoning that the child was a fetus
and not considered a child pursuant to 23 Pa.C.S. § 630[3]."
CYS's Br. at 4.
CYS argues that Mother's prenatal drug use was a "recent
act or failure to act" that "caus[ed], " or "creat[ed] a
reasonable likelihood of, " bodily injury under section
6303(b.1)(1) or (5) because that drug use caused Child to be
born with withdrawal symptoms. The trial court rejected
this argument, concluding that the CPSL does not permit a
finding of child abuse based on Mother's actions before
Child was born.
"A challenge to the court's interpretation and application of
a statute raises a question of law." In re A.B., 987 A.2d 769,
773 (Pa.Super. 2009) (en banc ). Our standard of review is
de novo, and our scope of review is plenary. D.K. v. S.P.K.,
102 A.3d 467, 471 (Pa.Super. 2014). This Court has set
forth the following principles for statutory interpretation:
[O]ur Court has long recognized the following principles of
statutory construction set forth in the Statutory Construction
Act, 1 Pa.C.S.A. § 1501 et seq.:
The goal in interpreting any statute is to ascertain and
effectuate the intention of the General Assembly. Our
Supreme Court has stated that the plain language of a
statute is in general the best indication of the legislative
intent that gave rise to the statute. When the language is
clear, explicit, and free from any ambiguity, we discern
intent from the language alone, and not from the arguments
based on legislative history or 'spirit' of the statute. We
must construe words and phrases in the statute according to
their common and approved usage. We also must construe a
statute in such a way as to give effect to all its provisions, if
possible, thereby avoiding the need to label any provision
as mere surplusage.
Id. at 471-72 (quoting C.B. v. J.B., 65 A.3d 946, 951
(Pa.Super. 2013)).
"As part of [a] dependency adjudication, a court may find a
parent to be the perpetrator of child abuse, " as defined by
the CPSL. In re L.Z., 111 A.3d 1164, 1176 (Pa. 2015). The

CPSL defines "child abuse" in relevant part as follows:
The term "child abuse" shall mean intentionally, knowingly
or recklessly doing any of the following:
(1) Causing bodily injury to a child through any recent act
or failure to act.
...
(5) Creating a reasonable likelihood of bodily injury to a
child through any recent act or failure to act.
23 Pa.C.S. § 6303(b.1)(1), (5). The CPSL defines "child"
as "[a]n individual under 18 years of age, " 23 Pa.C.S. §
6303(a), and "bodily injury" as "[i]mpairment of physical
condition or substantial pain." Id. at 6303(a).[2]
Under the plain language of the statute, Mother's illegal
drug use while pregnant may constitute child abuse if the
drug use caused bodily injury to Child. We agree with
Mother that a "fetus" or "unborn child" does not meet the
definition of "child" under the CPSL.[3] CYS does not
appear to disagree.[4]Once born, however, the infant is a
"child" - "[a]n individual under 18 years of age" - as
defined by the statute. Further, Mother's drug use is a
"recent act or failure to act" under 6303(b.1)(1) and (5).
Therefore, if CYS establishes that through Mother's
prenatal illegal drug use she "intentionally, knowingly or
recklessly" caused, or created a reasonable likelihood of,
bodily injury to Child after birth, a finding of "child abuse"
would be proper under section 6303(b.1)(1) and/or (5).
A finding of "child abuse" under the CPSL is not a finding
of criminal conduct.[5] The Pennsylvania Supreme Court
has described the purpose of the CPSL as follows:
The need to prevent child abuse and to protect abused
children from further injury is critical. The legislature
sought to encourage greater reporting of suspected child
abuse in order to prevent further abuse and to provide
rehabilitative services for abused children and their
families.[6] The Act also establishes a statewide central
registry for the maintenance of indicated and founded
reports of child abuse, as identifying perpetrators of abuse
serves to further protect children. Recognizing that
identifying someone as a child abuser can profoundly
impact that person's reputation, the release of such
information is advocated only in certain limited venues.
[R]eports of indicated and founded abuse identifying the
perpetrator can be released to law enforcement, social work
agencies, employers in child care services and other related
venues[].
G.V. v. Dep't of Public Welfare , 91 A.3d 667, 670-71 (Pa.
2014) (quoting P.R. v. Dept. of Pub. Welfare, 801 A.2d 478,
483 (2002)) (alterations in original). Further, "[a]n

individual can . . . petition to expunge the founded report[7]
from ChildLine through a Department of Public Welfare
administrative process that would eventually be subject to
appeal in Commonwealth Court." In re L.Z. , 111 A.3d at
1177.
The sole question before us is whether a mother's illegal
drug use while pregnant may constitute child abuse under
the CPSL if it caused, or created a reasonable likelihood of,
bodily injury to a child after birth. We make no
determination as to whether CYS has met its burden in this
case. Nor do we address what other acts by a mother while
pregnant may give rise to a finding of child abuse. We
emphasize, however, that prenatal conduct supports such a
finding only when the actor "intentionally, knowingly, or
recklessly" caused, or created a reasonable likelihood of,
bodily injury to a child after birth.
Order vacated. Case remanded for further proceedings.
Jurisdiction relinquished.
Judge Stabile joins the opinion.
Judgment Entered.
CONCURRING OPINION
STRASSBURGER, J.
There is no doubt that prenatal drug use is affecting
adversely increasing numbers of our Commonwealth's
children. Fueled in part by the opiate drug epidemic, the
rate of neonatal hospital stays related to substance use
increased by 250% between fiscal years 2000 and 2015. PA
Healthcare Cost Containment Council, Neonatal and
Maternal Hospitalizations Related to Substance Use,
(2016). Nearly 1 in 50 neonatal hospital stays in fiscal year
2015 involved a substance-related condition. Id.
There is also no doubt that most pregnant women who use
illegal drugs during their pregnancies do so not because
they wish to harm their child, but because they are addicted
to the drugs. While I join the Majority's opinion today
based upon the language of the statute, I question whether
treating as child abusers women who are addicted to drugs
results in safer outcomes for children.
The Child Protective Services Law (CPSL) contains
explicit provisions allowing child welfare agencies to
intervene in certain instances where a child is affected by
maternal drug use at birth. See 23 Pa.C.S. § 6386 (requiring
health care providers to report to the appropriate county
agency instances of children who are under one year of age
and affected by certain types of substance abuse and
mandating the agency to conduct an assessment of risk to
the child, ensure the child's safety, and provide services to
the family as needed). Pennsylvania added these

requirements to the CPSL in 2006 in response to a 2003
amendment to the federal Child Abuse Prevention and
Treatment Act (CAPTA).
When addressing Congress during the debate of the 2003
amendment to CAPTA, Congressman James Greenwood, a
former child services caseworker who authored the
amendment, stated that the goal was to intervene after birth
and prevent future harm to children who are at risk of child
abuse and neglect due to their parents' drug use. 149 Cong.
Rec. H2313, H2362 (daily ed. March 26, 2003) (statement
of Congressman James Greenwood). Congressman
Greenwood noted, however, that treating prenatal drug use
as child abuse is "problematic" because the drug use
typically results from a woman's substance abuse problem.
Id. Furthermore, he described how treating prenatal drug
use as child abuse may result in further unintended harm to
the child because it "may even drive [the mother] away
from the hospital if she knows she is going to face [being
treated as a child abuser], and she may choose to deliver at
home in a dangerous situation."[1] Id.
Not only may it cause a woman to avoid the hospital, in my
view, labeling a woman as a child abuser may make it less
likely that the woman would choose to seek help for her
addiction during pregnancy or receive prenatal care.
Moreover, because the CPSL permits the agency to
intervene when a newborn is affected by prenatal drug use,
and the agency may even seek to remove the child or have
the child adjudicated dependent if continued drug use poses
an ongoing risk to the child, determining that a woman is a
child abuser solely based upon her prenatal drug use does
little to ensure the safety of the child.[2]
In addition, although the Majority limits its decision to
illegal drug use during pregnancy, see Majority Opinion at
8, its construction of the statute supports no such limitation.
We should not delude ourselves into thinking that our
decision does not open the door to interpretations of the
statute that intrude upon a woman's private decisionmaking
as to what is best for herself and her child. There are many
decisions a pregnant woman makes that could be
reasonably likely to result in bodily injury to her child after
birth, [3] which may vary depending on the advice of the
particular practitioner she sees and cultural norms in the
country where she resides. Should a woman engage in
physical activity or restrict her activities? Should she eat a
turkey sandwich, soft cheese, or sushi? Should she drink an
occasional glass of wine? What about a daily cup of coffee?
Should she continue to take prescribed medication even
though there is a potential risk to the child? Should she
travel to countries where the Zika virus is present? Should
she obtain cancer treatment even though it could put her
child at risk? Should she travel across the country to say
goodbye to a dying family member late in her pregnancy?
Is she a child abuser if her partner kicks or punches her in

her abdomen during her pregnancy and she does not leave
the relationship because she fears for her own life? While it
is true that the woman must act at least recklessly for her
decision to constitute child abuse, reasonable people may
differ as to the proper standard of conduct.[4]
Although the legislature expanded the definition of child
abuse in 2013 to capture more instances where children are
placed at risk, I am not certain that the legislature really
intended the CPSL's child abuse definition to apply to
decisions that pregnant women make. However, based upon
the language of the statute, what we have decided today is
that the legislature intended that a woman be found to be a
child abuser when she engages in any act, or fails to engage
in any act, prior to a child's birth, if that act creates a
reasonable likelihood of bodily injury to a child once he or
she is born, so long as she consciously disregards a
substantial and unjustifiable risk that such an injury may
result.[5] This is quite broad indeed.
This case presents an issue of first impression. In my
opinion, it also presents an issue of substantial public
importance that should be reviewed by this Court en banc
or our Supreme Court. I respectfully concur.

includes no such definitions.
[4] Rather, CYS argues that a mother's actions while
pregnant may result in a finding of child abuse "once the
fetus is born and a child as defined by 23 Pa.C.S. § 6303."
CYS's Br. at 17.
[5] The Pennsylvania General Assembly has not created a
distinct crime of "child abuse." Instead, crimes that
specifically address child victims are found in various parts
of the crimes code. See, e.g., 18 Pa.C.S. § 3122.1 (statutory
sexual assault); 18 Pa.C.S. § 3121(c) (rape of a child); 18
Pa.C.S. § 3121(d) (rape of a child with serious bodily
injury); 18 Pa.C.S. § 2901(a.1) (kidnapping of a minor); 18
Pa.C.S. § 2702(a)(8) (defining aggravated assault to include
"to cause or intentionally, knowingly or recklessly causes
bodily injury to a child less than six years of age, by a
person 18 years of age or older"); and 18 Pa.C.S. § 2701(b)
(grading simple assault as a misdemeanor of the first degree
if committed against a child under the age of 12 by a person
over the age of 18).
[6] Section 6386 of the CPSL requires mandatory reporting
with respect to children under one year of age, under the
following circumstances:

Judge Moulton joins.
--------Notes:
[*] Retired Senior Judge assigned to the Superior Court.
[1] The dependency petition alleged Mother committed
child abuse under subsection 6303(b.1)(1). At argument and
in its briefs before both the trial court and this Court, CYS
argued that Mother committed child abuse under
subsections 6303(b.1)(1) or (5).
[2] The question whether Child suffered "bodily injury"
within the meaning of the CPSL is not before us on this
appeal.
[3] We note that the CPSL also includes a definition of
"newborn, " providing that a "newborn" is "[a] child less
than 28 days of age as reasonably determined by a
physician." 23 Pa.C.S. § 6303(a) (incorporating definition
of newborn contained in section 6502); 23 Pa.C.S. § 6502.
Further, the Pennsylvania General Assembly included in
other statutes a definition of, and provided protections for,
"fetus" and "unborn child." For example, the Pennsylvania
Abortion Control Act defines "unborn child" and "fetus, "
stating "[e]ach term shall mean an individual organism of
the species homo sapiens from fertilization until live birth, "
18 Pa.C.S. § 3203, and the Crimes Against the Unborn
Child Act adopts the definition of "unborn child" found in
the Abortion Control Act, 18 Pa.C.S. § 2602. The CPSL

(a) When report to be made.--A health care provider shall
immediately make a report or cause a report to be made to
the appropriate county agency if the provider is involved in
the delivery or care of a child under one year of age who is
born and identified as being affected by any of the
following:
(1) Illegal substance abuse by the child's mother.
(2) Withdrawal symptoms resulting from prenatal drug
exposure unless the child's mother, during the pregnancy,
was:
(i) under the care of a prescribing medical professional; and
(ii) in compliance with the directions for the administration
of a prescription drug as directed by the prescribing medical
professional.
(3) A Fetal Alcohol Spectrum Disorder.
23 Pa.C.S. § 6386(a).
[7] If a trial court finds a parent to be a perpetrator of child
abuse as part of a dependency adjudication, the CYS
agency would file a "founded report" with the Department
of Public Welfare, which would trigger inclusion on the
Child Line Registry. In re L.Z., 111 A.3d at 1176-77.
Inclusion on the Child Line Registry also can be triggered
outside of the dependency process. Id. at 1177.

[1] CAPTA explicitly specifies that the requirement that
health care providers notify child protective services "shall
not be construed to - (I) establish a definition under Federal
law of what constitutes child abuse or neglect; or (II)
require prosecution for any illegal action[.]" 42 U.S.C. §
5106a(b)(2)(B)(ii).
[2] L.B.'s guardian ad litem did not take a position on this
issue in the trial court and did not file a brief before this
Court. Although the issue primarily affects Mother, it does
affect L.B. indirectly; therefore, in my view, the guardian
ad litem should have determined whether it was in L.B.'s
best interest to make a finding of child abuse against
Mother and advanced the corresponding position.
[3] Child abuse may exist even when the child does not
suffer bodily injury as long as there is a reasonable
likelihood of bodily injury. See 23 Pa.C.S. § (b.1)(5).
[4] The CPSL incorporates the following definition of
recklessness:
A person acts recklessly with respect to a material element
of an offense when he consciously disregards a substantial
and unjustifiable risk that the material element exists or will
result from his conduct. The risk must be of such a nature
and degree that, considering the nature and intent of the
actor's conduct and the circumstances known to him, its
disregard involves a gross deviation from the standard of
conduct that a reasonable person would observe in the
actor's situation.
23 Pa.C.S. § 6303(a) (incorporating 18 Pa.C.S. § 302). The
CPSL emphasizes that "conduct that causes injury or harm
to a child or creates a risk of injury or harm to a child shall
not be considered child abuse if there is no evidence that the
person acted intentionally, knowingly or recklessly when
causing the injury or harm to the child or creating a risk of
injury or harm to the child." 23 Pa.C.S. § 6303(c).
[5] I note, as the Majority does, that the dependency
petition in this case alleged only that Mother committed
child abuse under subsection 6303(b.1)(1). CYS did not
begin to rely upon subsection 6303(b.1)(5), which is
broader than subsection 6303(b.1)(1), until CYS presented
argument and briefs before the juvenile court. It does not
appear that Mother objected to inclusion of subsection
6303(b.1)(5). However, parents are entitled to notice of the
allegations being pled against them and CYS should have
requested permission to amend its dependency petition.
---------

